THE

| AMERICAN LAWYER

www.americanlawyer.com MAY 2009

HOW BAD?

For the first time since 1991, profits and revenue
dinped last year. Then things got worse.

An incisivemedia publication




THE DAWN OF A MODERNISED
COMPETITION REGIME IN INDIA

competition regime with the

Competition Act, 2002 ("the
Act") expected to be made fully
effective soon. Thus far, the
‘Monopolies and Restrictive Trade
Practices Act, 1969 ("MRTP Act”)
has remained India's operative com-
petition law. The Act faced legal
challenges in the Supreme Court of
India almost immediately after its
enactment, but all the controversies
seem to have been finally settled
after significant amendments to the
Actin 2007.

The Act provides for the estab-
lishment of the Competition
Commission of India ("CCl") as
well as the Competition Ap-
pellate Tribunal  ("CAT").
Although the Government estab-
lished the CCl in October 2003,
the Chairman and two Members
have entered office only recently.
On assuming charge, the Chair-
man of the CCl was reported to
have stated: “...competition is
the essence of business rivalry
and the Commission will like to
promote level playing field and
get the consumers the best qual-
ity in goods and services.” India’s
Minister of Corporate Affairs, has
also been reported to have said
“though there had been delay
due to legal challenges, India had
now become one among 105
other countries of the world to
have a full fledged Competition
Commmission...  and. that the
Appellate Tribunal is in the
process of being formed.”

The Act is applicable to an
‘enterprise’ including Depart-
ments of the Government per-
forming non-sovereign functions
and also covers-acts of overseas
enterprise which have an ‘appre-
ciable adverse effect'on competi-
tion (aaec)’ in markets, in India.
Civil courts have no jurisdiction to
try any matter which falls within
ambit of the Act which also pro-
vides for the repeal of the existing
MRTP Act, from the day the Act is
made fully effective.

The Act mandates the CCl to
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provides for a mirror image con-

sultative mechanism on compe- | §

tition issues between the CCl
and sector regulators. Further-
more, the Government may
make a reference to CCl for its
opinion on the possible implica-
tions of an existing or proposed
policy or law. The Act, thereby,
adopts a two pronged
approach, namely (i) the elimina-
tion of anti competitive prac-
tices/structures in markets; and
(i) a reform in anti competitive
public action through advisory/
advocacy measures.

The CCi is required to exam-
ine alleged anti-competitive

practices through a process of | §
“enquiry” and the detailed pro-

cedures are to be specified in the
‘regulations’. These ‘regulations’
would govern enquiries into anti
competitive agreements (includ-
ing a leniency programme in car-
tel enquiries), abuse of a domi-
nant position (including predato-
ry pricing), as well as combina-
tions. Of particular significance
to these enquiries is the identifi-
cation of the “relevant market”.
Agreements on price, produc-
tion/supply, market, bidding,
between competitors, are all
presumed to have aaec while
agreements in the vertical chain
are examined under the rule of
reason. For inquiries into an
‘abuse of dominant position’,
the twin conditions precedent
are the determination of ‘domi-
nance’ and ‘abuse’ thereof.
After an enquiry, the CCl may
pass a wide range of orders and
impose a penalty. During an
enquiry, the Act allows the CCl
to issue interim orders.
Combinations, where the
total value of the 'turnover’ or
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‘assets’ exceeds the prescribed

! threshold limits, are required to
. be notified and can be consum-
| -mated only after approval by the |
|: CCl.. After a time bound process,
. the CCl may approve; approve
i with modification(s); or block the
| combination and may direct
| structural/behavioral remedies.

in carrying out investigation,
the CCl is assisted by Director
General who has powers of a
Civil Court and of ‘search and
seizure.’ The CAT is to hear and
dispose of appeals filed against
an order/direction of the CCl
and also adjudicate on claims for
compensation.  An  appeal
against an order of CAT lies in
the Supreme Court of India.
Subject to conditions, the
Government has the power (i) to
grant exemptions; (i)} to issue
directions; and (i) to supersede
the CCI. The-CCl may, with the
approval of the Government,

L enter into Memorandums of
| Understanding (MOUs) with any

foreign agency to facilitate
investigation and enforcement
of its orders against overseas
enterprises.

Since 2003, the advocacy ini-
tiatives undertaken by the CCl
include (i) commissioning market
studies; (ii) organizing work-
shops/seminars; (i) develop-
ment and circulation of competi-
tion literature; and (iv) training
and capacity building of stake-
holders. The CCl has put in the
public’ domain, certain guiding
principles so as to ensure that it
is transparent; able to maintain
confidentiality; in sync with the
markets; minimize the costs of
compliance/enforcement; and
able to adopt a consultative
mechanism. Al in all, these prin-
ciples promise a positive and bal-
anced approach.

The dawn of the modernized
competition regime in India pre-
sents a huge opportunity for the
legal fraternity since the law (a)
has a wide canvas; (b) applies to
cross border transactions; (c)
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leans heavily on the rule of rea-
son; (d) provides for deterrent

i penalties” and recovery mecha-

nisms as.a ‘tax due’; (e) encour-
ages the furnishing of informa-
tion; () heightens the possibility
of detection of violations with the
help of the leniency and other
programmes; (g) provides a plat-
form for the wholesome redressal
of grievances; (h) offers a mecha-
nism. for ‘policy intervention
through-advisory opinions; and (i)
promotes ‘advocacy’ to build a
strong competition culture.

Since ‘the law is wedded to
the ‘effect theory’, trade agree-
ments relating to production,
supply, distribution, storage,
acquisition or control of goods
(including intellectual property)
or provision of services, have to
comply with the Act. A foreign
business entity or group, having
‘dominance’ in the ‘relevant
market’ in India, has to refrain
from conduct which is ‘abusive.’
Cross border combinations (both
inbound and outbound), which
meet the specified thresholds,
and have the requisite domestic
nexus, are to be mandatorily
notified to the CCl. Therefore,
the landscape of modernized
competition jurisdictions  will
shortly stand broadened with a
new entrant — india. B
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